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Federal Communications Bar Association 


“To promote the proper administration the Communications 
Act 1934 and related acts, upbold the bonor 
practice before the Federal Communications Commission, and 
encourage cordial intercourse among the practitioners.” 


OFFICERS 1936-1937. 


SECRETARY- 


Executive CoMMITTEE 


COMMITTEE 


MEMBERSHIP 

PRANK ROBERSON 903 National Press Washington, 
NoMINATIONS 

602 American Security Bidg., Washington, 


PRACTICE AND 
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Annual Meeting the Association 


annual meeting the Federal Communications Bar Association 
will held Monday, October 25, 1937 beginning the 
Raleigh Hotel, Washington, 

business session beginning will held the morning. 
Commissioners Sykes and Craven the Federal Communications Com- 
mission, have accepted invitations deliver addresses the morning ses- 
sion. The addresses will followed the reports officers and chair- 
men the various committees. All members the Association will 
given opportunity discuss the reports and other business which may 
come before the Association. The remainder the program will consist 
luncheon and afternoon golf, late afternoon business session for the 
purpose electing officers and members the executive committee, and 
and the Sub-Committee Arrangements has arranged elaborate 
program entertainment. Members may bring the dinner their 
guests lawyers who are practicing before the Federal Communications 
Commission, persons connected with the telephone, telegraph radio 
broadeasting industries, and persons employed the service the 
Federal Communications Commission. notice the meeting has 
already been sent each member the Association and hoped that 
all the members the Association will present all the activi- 
ties held October 25. The dress for the dinner the evening will 

business clothes. 


Membership 


October 12, 1937 there are 203 members the Federal Com- 
munications Bar Association. 
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Report the Committee Nominations 


Committee Nominations has completed its report which, 


accordance with the requirements the By-Laws, will submitted 
the first order business the first session the annual meeting 
October 25, 1937. Because continued absence from the city, the 
committee’s chairman, Honorable Swagar Sherley, did not participate 
its deliberations and Arthur Scharfeld served acting chairman. 
The other members the committee are: Messrs. 
John Wharton, Elmer Pratt and Elsasser. 

The nominations submitted are follows: 


Officers 
President—Duke Patrick 
First Vice Geiger 
Second Vice President—Ben Fisher 
Secretary—Philip Hennessey 
Treasurer—Herbert Bingham 


Members the Executive Committee 
Louis Caldwell—for year term 
Ralph Kimball—for year term 
Ralph Van Orsdel—for year term 

fill vacancy which will created 
Mr. Patrick elected President. 


will observed that the committee has endeavored maintain 
fair representation groups practitioners practicing before the three 
divisions the Commission. 


Meetings the Executive Committee 


Executive Committee has held two meetings since the publication 
the June issue the September and October 
1937, both meetings the Raleigh Hotel. 

the eighteenth meeting, held September m., were pres- 
ent Messrs. Caldwell, president, Kimball, vice president, Sutton, secre- 
tary-treasurer, Hennessey, Patrick, Scott, Spearman, Lohnes, chairman 
the Committee Practice and Procedure, and Roberson, chairman 
the Committee Memorials. 

was decided that the annual meeting the Association would 
held Monday, October 25, 1937, that would consist morning session 
followed second business session and evening dinner, the details 
the afternoon and evening programs studied the Sub-Com- 
mittee Arrangements. was further determined that two members 
the Federal Communications Commission, invited address the 
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morning that members the Commission and the Commission’s 
general counsel invited the dinner guests; and that attendance 
the dinner limited the same terms attendance the dinner held 
the spring 1937. 

was had the proceedings pending before the Commis- 
sion for disbarment two members the Association, but action 
was taken. 

the nineteenth meeting, held October 1937 m., were 
present Messrs. Caldwell, president, Fisher, Hennessey, Quigley, Patrick, 
Lohnes, chairman the Committee Practice and Procedure, Little- 
page, chairman the Committee Membership, and Van Orsdel, chair- 
man the Committee Professional and Grievances. 

recommendation the Committee Membership applications 
the following persons were approved: John Francis, Park Place, 
Newark, New Jersey and Middleton, 1035 Building, Port- 
land, Oregon. 

The chairman the Committee Practice and Procedure was 
requested inquire the Commission whether any action being taken 
recommendations relating revision the regulations governing 
practice and procedure heretofore submitted the Commission the 
Executive Committee and request that opportunity given him 
and his committee collaborate the consideration any changes 
made such regulations. 

There was general discussion the program for the next annual 
meeting the Association held October 25, 1937. 

The Committee Professional Ethies and Grievances was author- 
ized, through its chairman such member the committee the 
chairman might select, attend the hearing the disbarment proceed- 
ings now pending against two members the Association. 


Memoriam 


The regrets the death Elmer Hays. was 
born Barboursville, Kentucky and attended Ken- 
tucky Wesleyan College and the University Kentucky. 
Mr. Hays became Assistant General Counsel the Federal 
Communications Commission March, 1937 and had been 
Senior Attorney the Commission since July, 
1936. Prior his services with the Commission had been 
employed the Interstate Commerce Commission and the 
Agricultural Adjustment Administration. 


The regrets the death Ashley Hawken. 
Mr. Hawken was born Washington, 1904. Mr. 
Hawken became associated with the office George Sutton 
December, 1936. 
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Digest Court Decisions Radio Matters Under the 
1927 and 1934 Acts 


the purpose making court decisions radio matters more 

readily available the members the Federal Communications Bar 
Association, digest the decisions courts interpreting the Radio Act 
1927 and the Communications Act 1934 will printed this and 
succeeding issues the The subject matter the court deci- 
sions has been treated alphabetically, and this issue the JouRNAL con- 
tains only those topics beginning with the letter ‘‘A’’ and running 
through ‘‘C’’. After the entire digest has been printed the editors the 
JOURNAL plan print index having page references with the hope 
that the digest will thus become more useful. The author indebted 
rendered Mr. Andrew Haley the Federal Communica- 
tions Commission. 


ADMINISTRATIVE LAW 
Construction Statutes 
administrative body only empowered act within the field which 


expressly delegated it. General Broadcasting System Bridgeport 
Broadcasting Station, (2d) 664, 668. 


Evidence 
“It also well-settled rule, recognized this and other courts, that the 
Commission and other administrative bodies are not bound the 
strict jury rules evidence which are applicable court proceedings, 
but that such bodies may under reasonable regulations depart from 
such rules.” Beebe C., (2d) 914, 915 


Void Orders 


The Radio Act 1927 being valid, the Commission’s orders are not void 
unless arbitrary contrary the indisputable character the evi- 
dence. United States American Bond Mortgage Co., (2d) 
448, 458; (2d) 318; certificate dismissed, 282 374. 


AGENCY 
Extent Agent’s Authority 


contract executed agent invalid unless shown that the agent 
was authorized enter into the contract. People’s Broadcasting 
Corp. Batten Co., Inc., 231 App. Div. 446, 448. 


APPEAL AND ERROR 
Appealable Order 
Under the Radio Act 1927 and prior the amendment July 1930, 
person prejudiced the granting application for 


renewal license increase power had right appeal there- 
from. Journal Co. C., (2d) 461, 463. 


*By Percy Russell, Jr. the District Columbia Bar. 
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application requesting increase power from kw. kw., 
install new equipment and change location transmitter not 
application for construction permit but application for 
modification license, and hence under §16 the Radio 
Durham Life Insurance Co. (2d) 537, 538. 


application requesting authority install new transmitter and 
increase power from kw. kw. not application for con- 
struction permit but application for modification license, and 
hence appealable under §16 the Radio Act 1927 amended 
the Act July 1930 (47 §96). Pacific Development 


appellant who not the licensee existing station, who opposes 
application upon economic grounds only, and who expects apply 
for construction permit erect new broadcast station the 
future cannot appeal from order the Commission granting 
application another party move his station near the city where 
does business. Telegraph Herald Co. C., (2d) 

222. 


applicant for construction permit whose application has been denied 
the Commission may properly appeal the Court Appeals for 
the District Columbia under the Act July 1930 
since the denial application for construction permit the re- 
(2d) 507, 508. 


applicant for consent involuntary assignment license cannot 
properly appeal, under the Radio Act 1927, amended the 
Act July 1930, §16, the Court Appeals for the District 
Pote C., (2d) 509, 510; cert. denied, 290 


$402(b) the Communications Act 1934 appeal from order 
the Commission granting modification license can taken 
the Court Appeals for the District Columbia “any other 
person aggrieved whose interests are adversely affected any 
decision the Commission granting such application.” Sykes 
Jenny Wren Co., (2d) 729, 732; cert. denied, 296 624. 


licensee whose petition intervene another application has been 
denied the Commission “person” aggrieved order the 
Commission granting the application and may appeal therefrom. 
Jenny Wren Co., (2d) 729, 732; cert. denied, 296 


Certified Questions 
The Supreme Court will not answer academic questions. White Johnson, 
282 367, 373. 
The Supreme Court will not answer questions certified when they are 


contingent upon other questions not answered. White Johnson, 
282 367, 372. 


Questions “objectionable generality” will not answered the Su- 
when they are certified it. White Johnson, 282 
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Continuing Right Renewal 


See RENEWAL LICENSE Continuing Right of. 


Court Appeals Jurisdiction 


Since the Radio Commission took action with reference appellant’s 
application, the Court lacks jurisdiction review the 
Commission’s order June 1929. Universal Service Wireless, 


The Court Appeals lacks jurisdiction review decision the Com- 
mission when the appeal not timely taken. Universal Service Wire- 


The Court Appeals will “hesitate” set aside finding the Com- 
mission unless appears manifestly the evidence. 


The Court Appeals for the District Columbia will sustain the find- 
ings the Federal Radio Commission unless they are shown the 
record the evidence. Technical Radio 
General Broadcasting System C., (2d) 426, 427. KFKB 
Broadcasting C., (2d) 470, 472. Reading 
Broadcasting Co. (2d) 458, 459. Strawbridge 


The findings fact made the Commission, supported sub- 
stantial evidence, shall conclusive unless shall clearly appear 
that the findings the Commission are arbitrary and capricious. 
the Act 1927 amended the Act July 1930. 
C., (2d) 220, 222. Boston Broadcasting Co. 
(2d) 505, 506; cert. denied, 290 679. Goss C., 
(2d) 507, 508. Radio Service Corp. C., (2d) 207, 208. 


The findings the Radio conclusive unless arbitrary and 


capricious. Riker (2d) 535, 537. Pacific Radio 


When there substantial evidence support the findings fact made 
the Commission, the findings are conclusive. Woodmen the 
World, etc. C., (2d) 484, 485. 


The Court Appeals “is not governed only the weight the 
evidence cases contradictions, but must affirm the decision 
the Commission the facts, supported substantial evidence, 
unless the decision ‘arbitrary Co. 
C., decided June 28, 1937. 


Findings Fact Evidence Sustain 

finding that heterodyne interference will caused the granting 
application will sustained even though the evidence expert 
engineers conflicting. Havens Martin C., (2d) 295. 
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Insolvency Licensee Pending Appeal 


When successful applicants for licenses for authority engage point-to- 
point communication become insolvent pending appeal un- 
successful applicants, the Court Appeals modified stay orders 
permit the Commission make reallocation licenses the 
public interest, convenience and necessity would served. Inter- 
city Radio Tel. Co. C., (2d) 602, 604. 


Moot Question 
ground that the order denied appellants hearing, the Commission 
passed various orders designed allow hearing. The cause does 
not become moot because appellants aré entitled have the orders 
appealed from reversed insofar they affect the appellants. Courier- 
Journal Co. C., (2d) 614, 615. 


Necessity Taking Appeal 
improper for applicant, under the Radio Act request 
injunction restraining the enforcement the Commission’s de- 
cision when appeal the Court Appeals was available but not 


Commission’s order denying renewal the license void, the 
remedy the broadcaster being means appeal. United 
States American Bond Mortgage Co., 448, 458; aff. 
(2d) 318, 320; certificate dismissed, 282 


defeated applicant his administrative under the 
Radio Act 1927 taking appeal. American Bond Mortgage 
Co. S., 282 374. 


The remedy appeal provided for the Communications 
Act 1934 exclusive and courts are without jurisdiction review 
injunction the decision the Commission. Jenny Wren 
Co., (2d) 729, 732; cert. denied, 296 


Under the Radio Act 1927 (44 Stat. 1167) the Supreme Court the 
United States has jurisdiction review decisions the Court 
Appeals for the District Columbia, the proceedings that court 
being purely administrative character. General Electric Co. 
C., 281 464, 467, 468. See also Nelson Bros. 
Bond Mortgage Co., 289 266, 274, 275. 


After the amendment the Radio Act 1927 the Act July 1930 
(46 Stat. 844), the Court Appeals the District Columbia 
entitled review questions law only. longer acts ad- 
ministrative capacity and the Supreme Court can properly review its 
decisions. Nelson Bros. Bond Mortgage Co., 289 
266, 276, 277. 


BURDEN PROOF 
Applicant for New Station 
The burden proving that the public interest will served the 
granting application for construction permit construct and 


operate new radio broadcast station upon the applicant. Goss 
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Increase Power 


The burden proving that the public interest, convenience and necessity 
would served increasing station’s power and reducing another 
upon the applicant. Strawbridge Clothier 


Jurisdictional Amount 


The burden showing that $3,000 more rests upon the 
plaintiff. KVOS Associated Press, 299 


Renewal License 
The burden proving, under the Radio Act 1927, that the renewal 
station license will serve the public interest, convenience 
sity upon the United States American Bond 
Mortgage Co., (2d) 448, 458; aff. (2d) 318; certificate 


CENSORSHIP 
General 

“It enough now say that the universal trend decisions has recog- 

nized the guaranty the amendment [the First Amendment] 

prevent previous restraints upon publications, well immunity 

censorship, leaving correction subsequent punishment those 


utterances publications contrary the public 
Methodist Church, South C., (2d) 850, 851; cert. 
denied, 288 599. 


The guaranties the First Amendment not mean that “the govern- 
ment, through agencies established Congress, may not refuse 
renewal license one who has abused broadcast defamatory 
and untrue matters.” Trinity Methodist Church, South C., 
(2d) 850, 851; cert. denied, 288 599. 


Past Conduct Applicant 
See PUBLIC INTEREST, CONVENIENCE AND NECESSITY Factors 
Past Conduct Applicant. 


Political Broadcasts 


The restriction the Radio Act 1927 against censorship applies only 
the political and partisan trend the broadcast and does not 
forbid the censorship statements. Sorenson Wood, 123 
Neb. 348, 354; appeal dismissed, 290 599. 


Prohibition Obscene, etc. Matter over Radio 
See Commerce Prohibition Obscene, etc. Matter over Radio. 


COMMERCE 
Federal 
The power Congress regulate interstate commerce exclusive when 
the subjects are “national their character admit only one uni- 
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“It now too late contend that Congress may not regulate, 
some instances, deny, the facilities interstate commerce 
business occupation which deems inimical the public welfare 
contrary the public Methodist Church, South 
C., (2d) 850, 852; cert. denied, 288 599. 


Federal Regulation Radio 


The reasonable regulation the use and operation radio stations 
within the power Congress. White C., (2d) 113, 
114; certificate dismissed, 282 367. United States American 
Bond Mortgage Co., (2d) 448, 454; aff. (2d) 318; certi- 
ficate dismissed, 282 374. General Electric Co. 
(2d) 630, 633; cert. dismissed, 281 464. Nelson 
Bros. Bond Mortgage Co., 289 266, 279. New York 
Life Insurance Co. C., (2d) 537, 540. 


The regulation radio communication valid exercise the power 
Congress the commerce clause. Whitehurst Grimes, 
(2d) 470, Journal Co. C., (2d) 461, Trinity 
Methodist Church, South C., (2d) 850, 851; cert. denied, 
288 599. 


See also PROPERTY RIGHTS FREQUENCY General. 


Federal Regulation Radio Inalienability Regulatory Power 
The power Congress regulate broadcasting under the commerce 
clause inalienable. United States American Bond Mortgage 


Federal Regulation Radio Municipal Ownership Station 


The ownership station municipal corporation does not lessen the 
full power Congress regulate under the commerce clause 
the federal Constitution. City New York C., 
(2d) 115, 116; cert. denied, 281 729. 


Interstate Character Broadcasting 


Although conceivable that radio broadcasting may future 
become wholly intrastate some instances, Station WBT engaged 
interstate commerce. Station WBT Poulnot, (2d) 671, 675. 

The conveyance ideas across state boundaries means radio 
interstate commerce. Duncan S., (2d) 128, 130; cert. 
denied, 283 863. 

The unlicensed operation radio station within state not 
cause interference outside the state but which causes interference 
with the reception within the state signals from stations located 
outside the state prohibited the Radio Act 1927. 
Gregg, Supp. 849, 853. 

Interstate Character Broadcasting Occupation Tax Measured 
Gross Receipts 

Radio broadcasting interstate character and state lacks power 
impose occupation tax measured gross receipts upon broad- 
casting station. Fisher’s Blend Station Tax Comm., 297 653, 
655. 
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Interstate Chatacter Broadcasting Tax Gross Reccipts 


state cannot levy tax upon the gross from interstate commerce. 
Inc. Tax Comm. Washington, Supp. 497, 501. 


When impossible segregate the intrastate receipts from the interstate 
receipts, tax the gross receipts radio station violative 
the commerce clause. KVL, Inc. Tax Comm. Washington, 
Supp. 497, 501. 


Interstate Character Broadcasting Tax Upon Receiving Sets 
state license tax upon receiving sets invalid because violative the 
commerce clause and cannot sustained matter local regu- 
lation exercise the police power measure only affecting 
interstate commerce incidentally. Station WBT Poulnot, (2d) 
671, 675, 676. 


Intrastate Commerce Regulation 


The power Congress regulate interstate commerce full and complete 
and not thwarted the fact that intrastate transactions are 
interwoven incidentally regulated. United States American 
Bond Mortgage Co., 448, 455; aff. (2d) 318; certifi- 
cate dismissed, 282 374 


Intrastate Commerce Regulation 
Congress may validly regulate prohibit intrastate commerce which inter- 


feres with the interstate transmission radio signals. Gregg, 
Supp. 848, 853-857. 


Prohibition Obscene, etc. Matter over Radio 
The Congress has full power under the commerce clause prohibit the 
broadcasting interstate and foreign commerce obscene, indecent 
and profane language. Duncan S., (2d) 128, 130, 131; cert. 
denied, 283 863. 


COMMERCIAL SUPPORT 
See PUBLIC INTEREST, CONVENIENCE AND NECESSITY Factors Involving 
Commercial Support. 


COMPLETION STATION 
Extension Time 


The Commission erred refusing extend the time complete the sta- 
tion when cause circumstance first coming the 
the Commission since the granting the construction permit would 
make the operation the station against the public interest, con- 
(2d) 883, 885. 

The Commission erred refusing grant extension time com- 
plete construction station when the holder the construction per- 
mit acted with diligence and good faith, had spent $7,000 and had 
obligated himself the extent $30,000. Richmond Development 
Corp. C., (2d) 883, 884, 885. 


CONSTITUTIONAL LAW 


Eleventh Amendment 


suit against state tax commission enjoin enforcement state 
statute levying tax upon the gross income radio broadcasting 
company not within the meaning the Eleventh Amendment. 
KVL, Inc. Tax Comm. Washington, Supp. 497, 501. 
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Fifth Amendment 


The Fifth Amendment the Constitution imposes greater restraints 
upon federal power than does the Fourteenth Amendment upon state 
power. United States American Bond Mortgage Co., (2d) 
448, 455; aff. (2d) 318; certificate dismissed, 282 374. 


The Radio Act 1927 does not violate the Fifth Amendment. United 
States American Bond Mortgage Co., (2d) 448, 456; aff. 
(2d) 318, 322; certificate dismissed, 282 374. 


One disclaiming ownership property not entitled have returned 


See also PROPERTY RIGHT FREQUENCY General. 


First Amendment 


determining whether not renew station’s license, not vio- 
lation the First Amendment for the Commission take into con- 
sideration the manner which applicant has used its license 
the past. Trinity Methodist Church, South C., (2d) 850, 
853; cert. denied, 288 599. 


The regulatory powers Congress under the commerce clause are more 
restricted the First Amendment than are the police powers the 
states the Fourteenth Amendment. Trinity Methodist Church, 
South C., (2d) 850, 852; cert. denied, 288 599 


CONTINUANCE 
Date Hearing 


One entitled continuance the hearing when the proof offered 
the hearing broader than the issues set forth the notice. Brahy 


CONTRACTS 
License Broadcast 
action recover for breach contract furnish the privilege 
baseball games cannot maintained when the plaintiff 


unlawfully engaged broadcasting without license. People’s 
Broadcasting Corp. Batten Co., Inc., 231 App. Div. 446, 448. 


COSTS 
Assessment 
intervener entitled costs, but not attorneys’ fees, when appeal 


dismissed for lack jurisdiction. General System 
Bridgeport Broadcasting Station, (2d) 664, 666 


The assessment costs rests within the discretion the court when suit 
dismissed jurisdictional grounds. General Broadcasting System 
Bridgeport Broadcasting Station, (2d) 664, 666 


Precedent 
“Questions which merely lurk the record, neither brought the atten- 
tion the court nor ruled upon, are not considered having 


been decided constitute precedents.” Associated 
Press, 299 269. 
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CRIMINAL LAW 
Affidavit Prejudice 
affidavit prejudice containing mere general allegations the 


with the appellant’s opponents insufficient. Duncan 
(2d) 128, 134; cert. denied, 283 863. 


affidavit prejudice which was filed later than days prior the 
trial filed too-late, was properly stricken, and not part the 
Duncan S., (2d) 128, 134; cert. denied, 283 


Construction Statutes 


Penal statutes must strictly construed. People International Broad- 
casting Corp., 255 Supp. 349, 352. 


Obscene, Indecent and Profane Language 
The Radio Act 1927 “plainly imposes punishment for the broadcast- 


ing obscene, indecent and profane language.” Duncan S., 
(2d) 128, 129, 130; cert. denied, 283 863. 


The test determining whether language obscene and indecent 
“whether not the language alleged obscene would arouse 
lewd lascivious thoughts the minds those hearing reading 
the publication.” Duncan S., (2d) 128, 132; cert. denied, 
283 863. 


Operation Apparatus Without License 
When indictment alleges that the defendant unlawfully operated radio 
apparatus for which license required the Radio Act 1927 
neaux, (2d) 912, 913 


indictment alleging that the defendant operated certain 
without license not invalid for failure use the word 


Operation Station Without License Evidence 


Evidence held insufficient show that defendant unlawfully operated radio 
apparatus without license. Molyneaux, (2d) 912, 913. 


Profane Language 


Words which imply divine condemnation are profane within the meaning 
the Radio Act 1927. Duncan (2d) 128, 133, 134; 
cert. denied, 283 863. 


Search and Seizure 
search and seizure property made when the arresting officers had rea- 
sonable grounds for believing that crime was being committed 
not improper. Harnish, Supp. 305, 306-307. 


Sufficiency Count 


count alleging offense the words the statute not improper. 
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